The

American Bankruptcy
Law Journal

2022 Symposium Issue
Arbitration and Bankruptcy

Cite as:
AM. BANKR. LJ.

Volume 96
Issue 4
2022

Copyright 2022 by the National Conference of Bankruptcy Judges
054 La Mirada Street
Laguna Beach, CA 92651-3751



Articles previously published in the Journal are available through
Westlaw, Lexis-Nexis, and HeinOnline.

If you are searching in Westlaw, the most efficient way to locate these
articles is to search the “AMBKRL]" database.

If you are searching in Lexis-Nexis or HeinOnline, by way of an Internet
connection, the most efficient way to locate these materials is to use “find a
source.” At the name prompt screen, enter “American Bankruptcy Law Jour-
nal.” Finally, if you are searching in Lexis-Nexis, using a software interface,
the most efficient way to locate these materials is to search the “AMBL]” file
located in the “BKRPTCY" Library.

i



The American Bankruptcy
Law Jourmal

VOLUME 96 Winter 2022 : IssuEe 4

Editor in Chief
Judge Terrence L. Michael

Associate Editors

Judge Bonnie L. Clair Judge Michelle M. Harner
Judge Craig A. Gargotta Judge Anita L. Shodeen

Business Manager
Judge Michael B. Kaplan

Editorial Advisory Board
Judge Terrence L. Michael, Chair
Judge Bonnie L. Clair John R. Dodd, Esquire
Judge Craig A. Gargotta Margaret R. Westbrook, Esquire
Judge Elizabeth L. Gunn Professor Laura N. Coordes
Judge Michelle M. Harner Professor Bruce A. Markell
Judge David W. Hercher Judge Elizabeth E. Brown, Ex Officio

Judge Michael B. Kaplan
Judge Anita L. Shodeen

The American Bankruptcy Law Journal (ISSN 0027-9048) is published quarterly by the National
Conference of Bankruptcy Judges, 954 La Mirada Street, Laguna Beach, CA 92651-3751. Subscription
information can be found under the American Bankruptcy Law Journal tab located at www.ncbjorg.
Correspondence should be addressed to: The American Bankruptcy Law Journal, c/o Terrence L. Michael,
Editor in Chief, United States Bankruptcy Court, 224 South Boulder Avenue, Room 105, Tulsa,
Oklahoma 74103, or email: Terrence_Michael@oknb.uscourts.gov.

Periodicals postage paid at Laguna Niguel, CA and at additional mailing offices. POSTMASTER: send
address changes to The American Bankruptcy Law Journal, (ISSN 0027-9048), Jeanne Sleeper, Executive
Director, 954 La Mirada Street, Laguna Beach, CA 92651-3751.

il



National Conference of
Bankruptcy Judges

CONFERENCE OFFICERS

President Hon. Daniel P. Collins, Phoenix, AZ

President-Elect Hon. Cynthia A. Norton, Kansas City, MO

Secretary Hon. Michael A. Fagone, Bangor, ME

Treasurer Hon. Michael B. Kaplan, Trenton, NJ

Immediate Past-President Hon. Catherine J. Furay, Madison, W1
BOARD OF GOVERNORS

At Large Hon. Jeffrey Deller, Pittsburgh, PA

Hon. Mary Jo Heston, Tacoma, WA
Hon. Stacy M. Meisel, Newark, NJ Hon. Jeffrey P.
Norman, Houston, TX

Circuit Representatives

First Circuit Hon. Mildred Caban, San Juan, PR

Second Circuit Hon. Elizabeth 8. Strong, Brooklyn, NY
Third Circuit Hon. Laurie Selber Silverstein, Wilmington, DE
Fourth Circuit Hon. Lena M. James, Winston-Salem, NC
Fifth Circuit Hon. John W. Kolwe, Alexandria, LA

Sixth Circuit ' Hon. Jennie D. Latta, Memphis, TN

Seventh Circuit Hon. James M. Carr, Indianapolis, IN

Eighth Circuit Hon. Kathy A. Surratt-States, St. Louis, MO
Ninth Circuit Hon. Elaine Hammond, San Francisco, CA
Tenth Circuit Hon. Mitchell L. Herren, Wichita, KS
Eleventh Circuit Hon. Catherine Peek McEwen, Tampa, FL
Retired Judges Hon. Janet S. Baer, Chicago, IL

ABLJ EIC Hon. Terrence L. Michael (ex officio)

NCBJ Office Kathleen Van De Loo, Executive Director

The National Conference of Bankruptcy Judges was organized in 1926, as a voluntary, non-governmental
association of active bankruptcy judges, for the primary purpose of promoting improvements in the practice of
law and the administration of justice in the bankruptcy courts of the United States.

As an educational function, the Conference publishes The American Bankruptcy Law Journal, the successor to
the Referees’ Journal.

Terrence L. Michael
Editor in Chief
Terrence_Michael@oknb.uscourts.gov

Submit manuscripts to Editor in Chief. Authors are urged to submit their manuscripts as email
attachments, preferably in Word, to Terrence_Michael@oknb.uscourts.gov. Manuscripts can also be
submitted via Scholastica at https://ablj.scholasticahq.com. Manuscripts, excluding footnotes, should be
double spaced. Citation forms should comply with the latest edition of A UNIFORM SYSTEM OF
CitaTION, that currently being 21st ed. 2020, copyright by Columbia, Harvard and University of
Pennsylvania Law Reviews and The Yale Law Journal. The guidelines for manuscript submission are
published at www.ncbj.org. Subscriptions can be placed at www.ncbj.org or by mail sent to: Executive
Director, National Conference of Bankruptcy Judges, 954 La Mirada Street, Laguna Beach, CA 92651~
3751. Back issues are available from William S. Hein & Co., Inc., 2350 North Forest Road, Getzville, NY
14068.

i)



The American Bankruptcy
Law Journal

VOLUME 96 Winter 2022 IssUE 4

2022 Symposium Issue
Arbitration and Bankruptcy

CONTENTS

ARTICLE

Preface: The Uneasy Relationship Between

Arbitration and Bankruptey ......meesmeseeeennee Hon. Michelle M. Harner 685
Reframing Arbitration & Bankruptcy ... Robert M. Lawless 701
The Bankruptcy Tribunal..... Anthony J. Casey 749 |

Joshua C. Macey

Arbitration Agreements as Executory

Contracts in Bankruptcy After

Mission Prod. Holdings, Inc.

v. Tempnology, LLC ..rrereeerrerrn. Stephen J. Ware 769

Bankruptcy's Arbitration Countercurrent
and the Future of the Debtor Class......orcrnersssmrenennns Kara J. Bruce 819

VOLUME 96 ‘ v ISSUE 4 2022



The American Bankruptcy Law
Journal Prize
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nominated by a law professor. For the course to qualify as a “bankruptcy class,”
the primary focus must be on bankruptcy, which would include courses in basic
bankruptcy, creditors’ rights or debtor-creditor law, bankruptcy reorganization,
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student has won the award in one bankruptcy course and then obtains the high-
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to the student with the second highest grade. The award is made upon receipt
by the Journal’s Editor-in-Chief of a communication from the professor in charge
of a qualifying course that gives the student’s name, mailing address, name of
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with a certificate of achievement, the Journal periodically publishes the names of
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Student Name Law School Professor

Tristan M. Reagan ~ University of Tulsa Terrence Michael

Ui



